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This letter is in response to your facsimile ofJanuary 7, 2010, in which you request an
opinion from this Department as to whether a vacation day during a workweek must be counted
as time worked for overtime pay purposes.

State Regulation 12 NYCRR §142-2.2, which contains the State's generally applicable
overtime pay requirement, requires the payment ofa premium overtime rate for all hours worked
in excess of forty hours per workweek. Therefore, please be advised that vacation, sick, or leave
time is not counted towards that time since it does not reflect hours worked. This conclusion is
consistent with the rules and regulations of the Federal Fair Labor Standards Act which has been
interpreted by the United States Department of Labor to not include vacation pay in determining
the number ofhours worked by an employee for purposes ofdetermining the amount ofovertime
pay owed. (see, 29 CFR §785.218; FLSA Fact Sheet No. 23.)

I trust this to be responsive to your inquiry. If you have any further questions, please do
not hesitate to contact me.

Very trolY yours,

Maria L. Colavito, Counsel

By: J/l!J/ij
Jeffiey O. Shapiro
Associate Attorney

JOS:
cc: Carmine Ruberto
Enclosures: 29 CFR §785.218; FLSA Fact Sheet No. 23

Tel: (518) 457-4380, Fax: (518) 485-1819
W. Averell Harriman State Office Campus, Bldg. 12, Room 509, Albany, NY 12240

WNW.labor.state.ny.us bcells@labor.ny.gov.
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Fact Sheet #23: Overtime Pay RequireJnents of the FLSA
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This fact sheet provides general infonnation concerning the application of the overtime p3y provisions of the
FLSA.

Characteristics

An employer who requires or pennits an employee to work overtime is generally required to pay the employee
premium pay for such overtime work.

Requirements

Unless specifically exempted, employees covered by the Act must receive overtime pay for hours worked in
excess of40 in a work\yeek at a rate not less than time and one-half their regular rates ofpay. There is no limit
in the Act on the number of hours employees aged 16 and older may work in any workweek. The Act does not
require overtime pay for work on Saturdays, Sundays, holidays; Or regular days of rest, as such.

The Act applies on a workweek basis. An employee's workweek is a fixed and regularly recurring period of 168
hours - seven consecutive 24-hour periods. It need not coincide with the calendar week, but may begin on any
day and at any hour of the day. Different workweeks may be established for different employees or groups of
employees. Averaging of hours over two or more weeks is not permitted. Normally, overtime pay earned in a
particular workweek must be paid on the regular pay day for the pay period in which the wages were earned.

The regular rate ofpay cannot be less than the minimum wal!e. The regular rate includes all remuneration for
employment except certain payments excluded by the Act itself. Payments which are not part of the regular rate
include pay for expenses incurred on the employer's behalf, premium payments for overtime work or the true
premiums paid for work on Saturdays, Sundays, and holidays, discretionary bonuses, gifts and payments in the
nature of gifts on special occasions, and payments for occasional periods when no work is performed due to
vacation, holidays, or illness.

Earnings may be determined on a piece-rate, salary, commission, or some other basis, but in all such cases the
overtime pay due must be computed on the basis of the average hourly rate derived from such earnings. This is
calculated by dividing the total pay for employment (except for the statutory exclusions noted above) in any
workweek by the total number ofhours actually worked.

.Where an employee in a single workweek works at two or more different types of work for which different
straight-time rates have been established, the regular rate for that week is the weighted average of such rates.
That is, the earnings from all such rates are added together and this total is then divided by the total number of
hours worked at all jobs. In addition, section 7(g)(2) of the FLSA allows, under specified conditions, the
computation ofovertime pay based on one and one-half times the hourly rate in effect when the overtime work
is performed. The requirements for computing overtime pay pursuant to section 7(g)(2) are prescribed in 29
CFR 778.415 through 778.421.



Where non-cash payments are made to employees in the fonn ofgoods or facilities, the reasonable cost to the
employer or fair value ofsuch goods or facilities must be included in the regular rate.

Typical Problems

Fixed Sum for Varying Amounts of Overtime: A lump sum paid for work perfonned during overtime hours
without regard to the number ofovertime hours worked does not qualify as an overtime premium even though
the amount of money paid is equal to or greater than the sum owed on a per-hour basis. For example, no part of
a flat sum of$180 to employees who work overtime on Sunday will qualify as an overtime premium, even
though the employees' straight-time rate is $12.00 an hour and the employees always work less than 10 hours on
Sunday. Similarly, where an agreement provides for 6 hours pay at $13.00 an hour regardless of the time
actually spent for work on a job perfonned during overtime hours, the entire $78.00 must be included in
detennining the employees' regular rate.

Salary for Workweek Exceeding 40 Hours: A fixed salary for a regular workweek longer than"40 hours does not
discharge FLSA statutory obligations. For example, an employee may be hired to work a 45 hour workweek for
a weekly salary of$405. In this instance the regular rate is obtained by dividing the $405 straight-time salary by
45 hours, resulting in a regular rate of$9.00. The employee is then due additional overtime computed by
multiplying the 5 overtime hours by one-half the regular ~te ofpay ($4.50 x 5 =$22.50).

Overtime Pay May Not Be Waived: The overtinJe requirement may not be waived by agreement between the
employer and employees. An agreement that only 8 hours a day or only 40 hours a week will be counted as
working time also fails the test of FLSA compliance. An announcement by the employer that no overtime work
will be permitted, or that overtime work will not be paid for unless authorized in advance, also will not impair
the employee's right to compensation for compensable overtime hours that are worked.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website: http://www.wagehour.dol.go\.
and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866
4USWAGE (1-866-487-9243).

This publication is for general infonnation and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor
Frances Perkins Building
200 Constitution Avenue, NW
Washington, DC :!0210

1-866-4-USWAGE
TrY: 1-866-487-9:!43

Contact Us



29 CFR 778.218

§ 778.218 Pay for certain idle hours.

(a) General rules. Payments which are made for occasional periods when the employee is not at work due to vaca
tion, holiday, illness, failure of the employer to provide sufficient work, or other similar cause, where the payments are
in amounts approximately equivalent to the employee's normal earnings for a similar period of time, are not made as
compensation for his hours of employment. Therefore, such payments may be excluded from the regular rate ofpay
under section 7(e)(2) of the Act and, for the same reason, no part of such payments may be credited toward overtime
compensation due under the Act.

(b) Limitations on exclusion. This provision of section 7(e)(2) deals with the type of absences which are infre
quent or sporadic or unpredictable. It has no relation to regular "absences" such as lunch periods nor to regularly sche
duled days ofrest. Sundays may not be workdays in a particular plant, but this does not make them either "holidays" or
"vacations,to or days on which the employee is absent because of the failure of the employer to provide sufficient work.
The term holiday is read in its ordinary usage to refer to those days customarily observed in the community in celebra
tion ofsome historical or religious occasion; it does not refer to days of rest given to employees in lieu ofor as an addi
tion to compensation for working on other days.

(c) Failure to provide work. The term "failure of the employer to provide sufficient work" is intended to refer to
occasional, sporadically recurring situations where the employee would normally be working but for such a factor as
machinery breakdown, failure ofexpected supplies to arrive, weather conditions affecting the ability of the employee to
perform the work and similarly unpredictable obstacles beyond the control of the employer. The term does not include
reduction in work schedule (as discussed in §§ 778.321 through 778.329), ordinary temporary layoff situations, or any
type of routine, recurrent absence of the employee.

(d) Other similar cause. The term "other similar cause" refers to payments made for periods of absence due to fac
tors like holidays, vacations, sickness, and failure of the employer to provide work. Examples of "similar causes" are
absences due to jury service, reporting to a draft board, attending a funeral of a family member, inability to reach the
workplace because ofweather conditions. Only absences ofa nooroutine character which are infrequent or sporadic or
unpredictable are included in the "other similar cause" category.




